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he release of “Reptile: The 2009 Manual of

the Plaintiff's Revolution,” by David Ball and

Don Keenan brought the “reptile theory” liti-

gation strategy to the forefront for plaintiffs’

attorneys in trucking cases. This theory
attempts to redefine the standard of care in negligence
cases by persuading jurors to find in a plaintiff's favor
to protect the community and themselves, as opposed
to properly considering whether the plaintiff is entitled
to damages under applicable legal standards.

This approach to jury persuasion encourages plain-
tiff's attorneys to appeal to the “reptilian” portion of
juror’s brains, i.e., that which “impels the juror to pro-
tect himself and the community.” The book’s release
preceded an explosion of “nuclear verdicts” of over
$10 million per case in trucking cases from 2010
through 2020, where juries were awarding plaintiffs’
damages that were grossly disproportionate to their
injuries, which were raising insurance premiums for
trucking companies nationwide and threatening the
trucking industry’s sustainability at large.

Currently, there is little to no case law directly
addressing “reptile theory” in Texas, although
it has been addressed nationwide. While courts
have generally discouraged reptile theory tactics at
trial, they have also frequently denied motions in
limine regarding “reptile theory” because it is hard to
define specific language, phrases, or evidence that is
improper. Courts generally have chosen to address
“reptile theory” tactics as they arise at trial.

Texas House Bill 19, enacted in 2021, was a
response to the nuclear verdict trend in trucking
cases trial. One of the chief aims of HB 19 was to
ensure trucking companies have a fair trial while
simultaneously ensuring that plaintiffs injured in a
trucking accident are justly compensated.
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Under this statute, the plaintiff will typically sue the
driver for negligence in the operation of the motor
vehicle and the trucking company for negligence
under a theory of respondeat superior and some
combination of negligent hiring, training, retention,
supervision, and negligent entrustment. The plaintiff
is also typically seeking punitive damages.

In this situation, defendants would ideally move
for a bifurcated trial to separate the determina-
tion of the amount of punitive damages from the
remaining issues to be decided in the case, and
to separate the driver’s liability from the trucking
company’s liability into separate trials. The driver’s
liability is first determined before the liability of the
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trucking company and damages are addressed. In
practice, this makes a finding of the driver's neg-
ligence a prerequisite to a finding of the trucking
company'’s liability.

Provided that the motion is timely filed, either within
120 days of the defendant’s original answer or within
30 days of any new claim, and the defendant satis-
fies the requisite criteria, the granting of the motion is
mandatory. If a trucking company meets the criteria
of the law for bifurcation, it seems that challenging
the motion is a waste of the time and resources of
plaintiff's counsel. Despite this, plaintiffs’ attorneys
often make efforts to challenge such motions. This
is likely because, on its face, a bifurcated trial greatly
benefits the trucking company by minimizing the
impact of the case on a juror’s emotions, which has
been a powerful weapon for plaintiff's counsel. How-
ever, there are benefits of a bifurcated trial for both
the plaintiff and the trucking company.

The Benefits to Both Sides

One of the primary benefits of a bifurcated trial for
a trucking company is that it greatly hampers “reptile
theory” tactics. In the first phase of the trial, the pri-
mary focus is the liability of the driver, and not much
detail about how the incident changed the plaintiff's
life is allowed. This appeals to a juror’s rational side
and helps to potentially lower damages because
the plaintiff cannot tell the whole story at once. This
greatly limits plaintiff's counsel’s ability to appeal to
the sympathy of the jury where they could potentially
award damages irrespective of fault. In short, it keeps
jury prejudice to a minimum by keeping them focused
on legal issues and provides more structure to the
presentation of evidence.

Another benefit realized by a trucking company is
that it prevents a jury from conflating the issues of a
driver's own mistake or negligence with the business
operations of the trucking company such as hiring,
training, retention, and supervision.

Although the essence of HB 19 favors trucking
companies, there are benefits realized by plain-
tiffs. The trucking company must stipulate that its
driver was operating within the course and scope of
employment at the time of the accident. This makes
establishing the vicarious liability of the trucking
company for its driver's actions more efficient and
streamlined. Further, the findings of the first trial

addressing the driver’s liability serves as a foundation
for plaintiffs to build on in establishing the trucking
company’s liability in the second phase of the trial.

If the first trial addressing the driver's liability is
not proceeding favorably for the defendants, a truck-
ing company may be more amenable to negotiate
a higher settlement during the liability phase to
completely avoid the damages phase. This can also
encourage a trucking company to save time and
money on legal costs by canceling the second phase
of the trial.

Since HB 19’s passage, the trend of significant
trucking verdicts in Texas has largely continued. It will
likely take more time before the full impact of the law
on the trucking industry can be properly assessed.
However, recent developments in the Werner v. Blake
case may prove to be both an indirect result of
the growing sentiment behind HB 19 and trends in
trucking verdicts. See Werner Enterprises v. Blake 672
S.W.3d 554 (Tex. App. — Houston [14th Dist.] 2023).

The subject accident of the Werner case occurred in
December 2014 and involved a collision on Interstate
20 near Odessa. The driver of the defendants lost
control of his vehicle in icy conditions, crossed the
median and collided with a tractor trailer owned by
the plaintiff Werner Enterprises. The crash resulted
in the death of a 7-year-old, and significant injuries to
a 12-year-old, 14-year-old, and their mother. However,
despite the overwhelming weight of the evidence
indicating that Werner's driver did nothing wrong, the
jury awarded a verdict in 2018 for $100 million, which
was affirmed by the 14th Court of Appeals in 2023.

In August 2024, the Texas Supreme Court agreed to
review the appellate court’s ruling and has scheduled
oral arguments for Dec. 3, 2024. The outcome of the
Supreme Court’s review of this case will undoubt-
edly have a momentous impact on trucking litigation
going forward and will likely provide a clear picture
of future verdict trends and the indirect impact of the
policy behind HB 19. If the Supreme Court greatly
reduces the damages in the Werner case, it is an
indicator that bifurcation in trucking accidents will
likely yield similar results in discouraging nuclear
verdicts and ensuring reasonableness and fairness
for both sides in trucking cases.

Ryan A. Robelot is an attorney at Chamblee Ryan in
Dallas, with a practice focusing on civiland commercial
litigation defense.

Reprinted with permission from the September 20, 2024 edition of the TEXAS LAWYER © 2024 ALM Global Properties, LLC. All rights reserved. Further duplication without permission is
prohibited, contact 877-256-2472 or asset-and-logo-licensing@alm.com. # TXL-9232024-58821



